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Disclosures/goals/objectives:
 ACEP Reimbursement Committee Work Group 2 chair, 15+ yrs. charged w/ 

fed/state out of network (OON), balance billing issues & “bad payor” issues 
+ chair of the EDPMA No Surprises Act (NSA) Task Force.

 I am an officer of Zotec Partners, LLC, a revenue cycle management 
company for independent group practices, hospital employed and clinic-
based clinicians.

 The opinions expressed herein are my own and are not those of my 
employer, physician specialties or trade associations where I am in 
positions of leadership.

 This presentation is offered as general information and is not legal advice; 
experienced and qualified healthcare counsel should be consulted 
regarding the new federal out of network/balance billing law or existing 
state laws. 22



Issues & discussion:
1. Why the lack of an inflationary adjustment in the Medicare 

physician fee schedule (MPFS) is so important.
2. The Conversion Factor (CF)—the slight increase in ‘26 ED 

reimbursement is due largely to a +2.5% increase that 
expires 12/31/26.

3. Use the “Transparency in Coverage” (TiC) data as a 
substitute.

4. “Doc vs. Bot”—or “the Doc Bot vs. the Health Plan Bot”.
5. The No Surprises Act (NSA):  important new data + what 

does the future portend?
6. Q&A

3



Issue 1:  The issue w/ the Medicare physician fee schedule (MPFS) is 
NOT the AMA RUC--think of the RVU “pie” as $1.00 & then a zero-sum 

game.
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The RBRVS Formula:  Work 
RVUs (W-RVU) X W GPCI + 
Practice Expense (PE) RVU X the 
PE GPCI + Prof. Liability (PLI 
RVU) X PLI GPCI=Total RVU.

Total RVU X the conversion 
factor (CF)=the Medicare 
allowable reimbursement.

Example:  CPT 99285, total 
RVUs 5.13 X $33.4009=$171.35



The CF is different if you are part of an “Advanced 
Alternative Payment Model” (AAPM or APM)

Check to see if you are in an APM.
QPP Participation Status Tool: The most direct 

method is to visit the QPP Participation Status 
Tool and enter your 10-digit National Provider 
Identifier (NPI). This tool provides real-time 
information on your individual status for the 
current and previous performance years. 
https://qpp.cms.gov/eligibility-
participation/eligibility/determination 

Email:  QPP@CMS.HHS,GOV or call 866-288-
8292.

 If you are in an APM, your CF is $33.5675 vs. the 
non-APM CF at $33.4009.

For CPT 99285, you would receive $.85 more 
than a non-APM.
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 The issue for the 
MPFS is the lack 
of an inflationary 
adjustment (CPI-
U).

And here’s 
Exhibit A on not 
using a % of 
Medicare as the 
standard for your 
health plan 
contracts.
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 The Medicare 
physician fee 
schedule is 
down over   
~65% in real 
dollar terms 
since ‘92.

The Medicare 
adjusted 
payment index 
would be ~$108 
since ‘92 & the 
US BLS 
inflation index 
would be 
$308.00

7



Hospitals 
receive a 
“market 
basket” update 
each yr., which 
may not be full 
CPI but is 
usually in the   
+2.5-4% range.

In ‘26 it was 
+2.6%.  
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Near-Term Relief Bills: “Stop the Bleeding”

Good news: Congress has already written bills aimed at reversing recent cuts, not 
merely studying them.

House: H.R. 879 — Medicare Patient Access and 
Practice Stabilization Act of 2025
 • Introduced Jan. 31, 2025, by Reps. Greg Murphy, MD 

(R-NC) and Jimmy Panetta (D-CA).
• Would prospectively cancel the 2.83% cut that took 

effect Jan. 1, 2025.
• Would also provide a 2.0% payment update 

effective April 1, 2025.

 This wasn’t a fringe bill—H.R. 879 had over 
100 bipartisan co-sponsors.

House bill Senate: S. 1640 — Medicare Patient Access and 
Practice Stabilization Act of 2025

 • Introduced May 7, 2025 by Sen. Roger Marshall, 
MD (R-KS).
• Bill text would increase PFS payments by 8.51% 

for services furnished June 1–Dec. 31, 2025.
• The Senate version shows there is appetite for a 

stronger temporary bridge.
•That tells you Congress understands there’s a 

problem—even if they haven’t solved it yet.

Senate bill
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Purposes behind bipartisan H.R. 6160 & what are the potential sources of funds?

Ties payment 
updates to inflation 
(MEI) long term
Stabilizes the 

conversion factor 
long-term
Applies across the 

Physician Fee 
Schedule
Reduces need for 

annual 'doc fix'.

 Kaiser Permanente affiliates to pay $556 million DOJ said Kaiser 
pressured physicians to add diagnoses not supported by the 
medical record, driving higher MA reimbursement.

 Aetna to pay $117.7 million Aetna resolved allegations that it 
submitted or failed to withdraw inaccurate diagnosis codes, 
including chart-review and morbid-obesity coding issues.

 WSJ: DOJ Investigates Medicare Billing Practices at 
UnitedHealth--reported in 2025 that UnitedHealth Group was 
facing both civil and criminal scrutiny over its Medicare 
Advantage billing practices, including allegations that 
diagnoses were being documented in ways that increased 
government payments. The reporting said federal prosecutors 
were examining whether the company used physicians and 
nurses to collect diagnoses that boosted reimbursement.

https://www.reuters.com/legal/litigation/kaiser-permanente-affiliates-pay-556-million-resolve-us-claims-alleging-medicare-2026-0...
https://www.reuters.com/legal/litigation/kaiser-permanente-affiliates-pay-556-million-resolve-us-claims-alleging-medicare-2026-0...
https://www.beckerspayer.com/payer/medicare-advantage/aetna-to-pay-118m-to-resolve-medicare-advantage-upcoding-allegations/
https://www.beckerspayer.com/payer/medicare-advantage/aetna-to-pay-118m-to-resolve-medicare-advantage-upcoding-allegations/
https://www.wsj.com/business/unitedhealth-doj-medicare-billing-investigation-8d56800d
https://www.wsj.com/business/unitedhealth-doj-medicare-billing-investigation-8d56800d


Issue 2: ACEP & the “House of Medicine” 
Advocacy achieved a +2.5% increase in the CF 
for ‘26.
According to the Centers for Medicare & Medicaid Services 

(CMS), the One Big Beautiful Bill Act (HR1) was a key 
component of the overall 2026 CF updates. 
Temporary 2.5% Increase: Mandated by Section 71202 of 

the One Big Beautiful Bill Act to account for exceptional 
circumstances, applying to services between January 1, 
2026, and January 1, 2027.
Context of Previous Cuts: This increase followed a 

significant 2.83% decrease in the 2025 conversion factor, 
which had been set at $32.35. 
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2026 ED RVU Components and RUC Increases  
Emergency Medicine 

Total RVUS
Work RVUs 77% (RUC)
Practice Expense 16%
 Non physician clinical 

labor, supplies, and 
overhead

 Doesn’t apply much to 
the ED

ED RUC Work RVU History 
2007 big increases~mid teens to >20%+ in 

E&Ms. 
2020 5% increase   
(99283 W-RVU 1.34 - 1.42)

2021 5% increase  
(99284 W-RVU 2.60 - 2.74)

2023 new Work RVU valuations
RUC recommended 99284 W-RVU 2.60 

& ACEP fought back to 2.74
CMS declined to accept the RUC 

recommendation and kept 2.74 W-
RVU—RUC recommendations have a 
90% acceptance rate by CMS. 12



The RBRVS Formula & Importance of the W-RVU to EM—W-
RVUs stable again for EM in ’24, ’25 & ‘26.

Formula:  Work RVUs (W-RVU) X W GPCI + Practice Expense (PE) RVU X 
the PE GPCI + Prof. Liability (PLI RVU) X PLI GPCI=Total RVU.
Total RVU X the conversion factor (CF)=the Medicare allowable 

reimbursement.
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Code 2024 W-RVU 2025 W-RVU 2026 W-RVU

99283 1.60 1.60 1.60

99284 2.74 2.74 2.74

99285 4.00 4.00 4.00



Medicare Reimbursement: Key ED Codes (2026 vs 2025)
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Key Takeaways—Blue is 2026 & Orange is 2025.
• 99283: $69.47 vs $68.25
• 99284: $118.24 vs $116.45
• 99285: $171.35 vs $168.85
≈ 1.5–1.8% payment increase in E&Ms, w/ offsetting cuts in procedures. 14



Why Hospital Medicine Codes Are Being Reduced.
Two major policy changes in the 2026 MPFS impact facility-

based physician services:
Efficiency adjustment reducing work RVUs by 

approximately 2.5% for most non-time based services, 
due to the agency’s belief that physician services become 
more efficient over time due to technology and workflow 
improvements.

Indirect practice expense methodology change for facility 
settings.

Hospital medicine relies heavily on inpatient E/M codes, 
concentrating the impact of these cuts.
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Estimated Payment Impact on Major Hospital 
Medicine CPT Codes (Modeled)
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Policy Implication for Hospital-Based 
Specialties
Hospital medicine and emergency medicine rely on a small 

number of high-volume E/M CPT codes.

Even modest RVU reductions create significant revenue 
impact due to billing concentration.

Analysts estimate hospital medicine payment reductions 
of approximately 5–7% under the 2026 MPFS, depending on 
their mix of services.

17



Issue 3: The potential “game changer”—the Transparency in 
Coverage (TiC) regulations:

Mandate: Plans and issuers must publicly post distinct 
Machine-Readable Files (MRFs) on their websites on a 
monthly basis.
In-Network Rate File: Discloses negotiated rates for all 

covered items and services with in-network providers.
Out-of-Network Allowed Amount File: Discloses historical 

out-of-network allowed amounts and billed charges for 
covered items and services.
Compliance Date: Enforcement for the in-network and out-

of-network files began July 1, 2022.
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TiC regulations (cont.)
Data Granularity – Allowed amounts by Tax Identification Number 

(TIN) and CPT codes.
Provider Identification: In-network rates must be identified by the 

National Provider Identifier (NPI) and Tax Identification Number 
(TIN) for every in-network & out of network (OON) clinician.
Service Classification: All pricing data must be cross-referenced 

with Current Procedural Terminology (CPT) codes or other billing 
codes.
Accessibility: Files must be publicly accessible without a 

password, account, or any personally identifiable information.
26 CFR 54.9815-2715A3; 29 CFR 2590.715-2715A3; and 45 CFR 

147.212 
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Pro tip:  Use the Transparency in Coverage (TiC) 
data instead of Medicare for contracting & the 
NSA:  BCBSNC in network allowed amounts, CLT 
MSA.
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Payor CPT 50th 
percentile

75th 
percentile

90th 
percentile 

Max vs. 2026 
Medicare

So what?

BCBSNC 99284 $232 $261 $261 $264 $118.23 Max is 
<2.3X of 
Medicare

BCBSNC 99285 $346 $390 $390 $390 $171.35 Max is 
<2.3X of 
Medicare.



Greater CLT Metropolitan Statistical 
Area (MSA), TiC data for CIGNA: 
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Payor CPT 50th 
percentile

75th 
percentile

90th 
percentile 

Max vs. 2026 
Medicare

So what?

CIGNA 99284 $247 $290 $352 $352 $118.23 Max is <3X 
of Medicare

CIGNA 99285 $364 $426 $518 $518 $171.35 Max is ~3X 
of 
Medicare.



Greater CLT Metropolitan Statistical Area (MSA)
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Payor CPT 50th 
percentile

75th 
percentile

90th 
percentile 

Max vs. 2026 
Medicare

So what?

BCBSNC 99284 $232 $261 $261 $264 $118.23 Max is 
<2.3X of 
Medicare

BCBSNC 99285 $346 $390 $390 $390 $171.35 Max is 
<2.3X of 
Medicare.

Payor CPT 50th 
percentile

75th 
percentile

90th 
percentile 

Max vs. 2026 
Medicare

So what?

CIGNA 99284 $247 $290 $352 $352 $118.23 Max is ~3X 
of 
Medicare

CIGNA 99285 $364 $426 $518 $518 $171.35 Max is ~3X 
of 
Medicare.



Issue 4--Doc vs. Bot”:  In addition to Aetna, non-profit Kaiser Permanente 
settled an MA “upcoding” fraud case for over $550M in the past few months.

Ron perfectly captures the 
irony of Aetna’s MA upcoding 
fraud settlement while they 
unilaterally downcode 
physicians.
He gives Aetna credit for 

“creativity” & “moral 
flexibility” to defraud 
taxpayers while underpaying 
doctors.
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“Health plans have significantly upped the pressure on hospital-
based groups on denials, downcoding prepayment reviews (PPRs) 
& generative AI based audits.

Algorithmic Denial Stack – 
Overview: Automated payer tools 
influencing EM reimbursement:
Claim Editing Engines: 

ClaimsXten, Cotiviti
ED Facility Re-Leveling: Optum 

EDC Analyzer
Automated Denials: Cigna 

PXDX, MA AI tools
Repricing Engines: 

MultiPlan/Claritiv for OON/NSA

“BUCA” (BCBS, UHC, Cigna & 
Aetna) have weaponized the No 
Surprises Act (NSA) over the past 
several yrs.
Anthem BCBS systemic PPRs—

lawsuits resulting.
Cigna terminating long standing 

health plan agreements.
UHC—systemic PPRs, delays & 

denials.
WSJ 2/21/25:  Major DOJ & OIG 

investigation of UHC re: MA Plans.
24



Sources and methods: Cigna, Aetna, 
Cotivity & Optum (UHC)

ProPublica published 2X articles on Cigna’s “procedure to diagnosis” (PXDX) 
software in ’23 & ’24-- https://www.propublica.org/article/cigna-pxdx-medical-
health-insurance-rejection-claims 
PXDX (“procedure-to-diagnosis”) uses rules to auto-review claims.
ProPublica: ~300,000 claims denied in two months; denials processed in 

~1.2 seconds.
Workflow: medical directors rapidly click through batches of claims, 

citing pressure for rapid throughput and minimal review.
Internal documents cite ‘billions saved’ through reduced claim payments.
Cigna’s PXDX is the subject of an approved class action in CA.

https://benefitslink.com/src/ctop/kisting-leung-v-cigna-edcalif-03312025.pdf 
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The ProPublica Investigative Article was cited in a recent group of 
House Democrats on the Education & Workforce Committee.

“Improper claim 
denials impose 
substantial health and 
financial hardships on 
individuals….[and is] a 
large and growing 
problem…”
Calls for mandatory 

data collection & 
reporting on health 
denials.
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Aetna:  it does not cite to use of a vendor software.
Website on “Disputes and Appeals Process” seems to emphasize peer-to-

peer review. https://www.aetna.com/health-care-professionals/disputes-
appeals/disputes-appeals-overview.html?utm_source=chatgpt.com 
Dr. Elizabeth Potter’s many posts on X regarding the UHC peer-to-peer 

process suggests that true “peer review” is not legit. (see appendix)
Aetna’s “Evaluation & Management (E&M) Program — Claim and Code 

Review” document explains that the program reviews levels 4 and 5 E/M 
codes (for new and established patients across settings including 
ER/outpatient) to assess whether the service billed matches the intensity 
of service, severity of illness, history/physical/MDM/time components.
Uses internal algorithms and structured workflows for rapid claims triage 

and denial.
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Overview of Cotiviti:
Cotiviti: Payment-integrity platform for prepay edits, DRG 

validation & coding audits, & sold to health plans.
Both Aetna & Cotivity represent a shift toward analytics-

driven claim automation.
Cotiviti tools: claim pattern reviews, coordination of 

benefits, & retrospective chart audits.
Clinician impacts: increased documentation scrutiny, 

higher prepay edit rates, & short appeal deadlines.
Examples: Medical record requests & prepay downcoding 

triggers.
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Optum/UHC: Optum is a separate division and may sell its 
software into the health plan space generally.

The Optum Emergency Department Claim (EDC) Analyzer  is 
an automated tool used by plans (UHC, Medicaid/Medicare 
Advantage, exchange plans, etc.) to “right-size” outpatient ED 
facility E/M codes (99281–99285). 
Optum for Business #1 Goal: “fair and consistent E/M coding 

and reimbursement of facility outpatient ED claims” by tying 
the billed level to resource intensity as defined by CMS 
guidelines.
Applies to pro fee ED E&M as well, despite that the “facility 

coding standards” are apples to oranges to the pro fee stds.
Optum emphasizes Level IV and V “outliers”.
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State Legislative Action on AI Insurance Denials.
State Status Key Features Effective

Date
Texas Enacted SB 815 (2025) bans use of an “automated decision 

system” to make or assist in any part of an adverse 
determination in utilization review (UR). 

Effective 
9/1/2025; 
applies to 
plans 
delivered/ 
renewed on 
or after 
1/1/2026 

California Enacted SB 1120 requires that denials/modifications based 
on medical necessity be made by a licensed 
physician or qualified health professional and sets 
guardrails when AI/algorithms are used in 
UR/Utilization Management (UM).

1/1/26

Maryland Enacted HB 820 (2025), Ch. 747, requires 
carriers/PBMs/private review agents to ensure any 
AI/algorithmic tools used in UR meet specific 
safeguards and do not replace a clinician’s role.

Effective 
10/1/2025

30



Issue 5: The No Surprises Act (NSA):  Why should you care?
RAND Report, “Strategies for Sustaining 

Emergency Care in the US” (April 2025):  
https://www.rand.org/pubs/research_repor
ts/RRA2937-1.html (study included >50M 
pro fee claims).

Figure 4.5 shows that OON commercial 
reimbursement declined 47.7% in 5 years 
pre & post the NSA (effective 1/1/22)

Commercial in network (INN) declined 
nearly -11% for the same period. 

20% of expected reimbursement from 
health plans + Pts were unpaid, ~$5.9B 
per year. 31
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To this day, Congress is not happy with the way in which either administration has 
implemented the NSA. 
Key words are “bipartisan concern”, “bungled implementation + “bureaucratic nightmare” & 
“medical providers waiting months to be reimbursed by insurance companies”.

32
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ED & Facility Services Covered:
• OON ED services cannot be balance 

billed.
• Applies to ED, FSEDs, ASCs, hospital-

owned outpatient settings. Hospital-Based Specialties Covered:
radiology, anesthesia, pathology, 

neonatology, intensivists, hospitalists, 
asst. surgeons where the hospital is in 

network.Payment Structure:
• Patient cost-share = in-network levels

• Based on QPA (initial payment)
• Patient removed entirely from dispute

Example:
CPT 99285 → Charge $1200, QPA $600

Patient cost share $100, remaining $500 
written off.

Outcome:
Patients pay only in-network amounts

No balance billing
Dispute is provider plan only

Part 2:  NSA basic provisions for the ED.

33

NSA patient protections--since 
NC as no state law the NSA is 
the law for all NC claims.
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Step 1:
Plan receives clinician’s claim

→ Must pay or deny within 30 days
→ Must pay to lockbox/Pay-To

Step 2:
Plan must disclose recognized amount & 

QPA
→ QPA must follow federal rules. 

Clinicians may accept the initial payment  
+ cost sharing as final payment or initiate 

30-day open negotiation (ON) period.
 

Step 3:
Clinician may initiate

30-day Open Negotiation (ON)
→ Document communications

Step 4:
If ON fails → Clinician may initiate IDR 

into the 
→ Federal IDR portal

Step 5:
Patient cost sharing must equal

in-network amount based on QPA.
→ Patient is removed from the payment dispute, regardless of the IDR outcome.

Health plan obligations under the NSA (assuming NSA IDR is 
applicable):
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Health plans argue that the initial payment (QPA) should “anchor” the decision 
on final payment & that is wrong on several counts.

ndp analytics compared the Q4 2024 
QPAs reported in CMS’ Public Use 
Files (PUFs) to median in-network 
rates disclosed under the 
Transparency in Coverage (TiC) data. 

This research found that 60% of 
QPAs were below the actual 
corresponding median in-network 
rates. 

On average, the median in-network 
rate in the TiC data, which reflects 
the actual contracts in effect for a 
given insurer, was nearly 300% 
higher than the reported QPA.   
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Key steps in the NSA IDR process: CMS 
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Key steps in the NSA IDR process: CMS
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Macro Summary Metrics (Emergency & Non-Emergency): Q1 
& Q2 ’25 CMS Public Use Files (PUF).

Clinician and hospital Win 
Rate: 88% (up over 300 bps 
from ‘24).
40% increase year over year 

(YOY) in IDRs filed.
1.1M payment determinations 

in Q1 and Q2 of 2025, 48% 
increase YOY.
Ineligible disputes declined 

300 basis points (BPs) to 17%.
UHC is ~30% of the IDR 

volume.

For Q1 ’25, emergency 
medicine (the most prolific 
specialty filing IDRs) received 
on average 314% of the QPA, 
and 312% of the QPA in Q2.

For radiology, Q1 results were 
469% of the QPA and 512% of 
the QPA in Q2.

For anesthesia, Q1 saw 309% 
of the QPA and 312% of the 
QPA in Q2.

Source: CMS Federal Independent Dispute Resolution (IDR) Public Use Files.  Available at: https://www.cms.gov/nosurprises/policies-and-
resources/reports 38
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Step 1:
Compare contracted rates vs. TiC & 
CMS PUF benchmarks + define your 

goals.

Are contracted rates below 
benchmarks?

Step 2:  Meet w/ your hospital +
Notify plan & attempt renegotiation

Did renegotiation fail?

Step 3:
Begin termination notice period 

(60–90 days)

Step 4:
Review & update charge master

Step 5:
Align IDR strategy with market & chargemaster limits

39

Part 4: What are the key initial steps in the process to Determining if an ED group should go OON & into 
the NSA IDR and/or state OON Process?



New data from Federal Hearings & Appeals Services 
(FHAS): —90% of the claims are eligible for IDR. 
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Keys to winning in IDR: The importance of the actual text 
of the NSA statute—it says the IDRE “shall consider” such 
factors.
NSA text does not support ranking 1 factor over another factor and each 

“shall be” considered (objective or quantitative factors) are in red:

1. QPA
2. Clinician’s training and experience
3. Teaching status of the facility 
4. Quality & outcome measurements
5. Acuity and complexity of care
6. Contract (K) rates for prior 4 yrs
7. Good faith or lack thereof of plan 
or clinician to contract
8. Market share by clinician or plan in a geographic area
9. Any other factor that may be deemed relevant.
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Commercial Physician OON 
Payments

↓ –47.7% (2018–2022)

Commercial In-Network 
Physician Payments

↓ –10.9%

Key Insight:
OON payments declined ~5× faster than INN payments.

Reflects payer pressure; highlights importance of IDR 
protections: tip—attach the RAND Report to your best and 

final offer.

Professional Payments:
Significant downward pressure

Major OON deterioration

RAND--Payment Declines Across Payers: 
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Why are the health plans so “dern” upset about the NSA? 
Hypothetical examples.

Medicare (MCA) 
2026 

Assume the 
QPA/initial payment 
is 125% of MCA.

Q1 & Q2 2025 PUF 
Results for EM.

CIGNA’s TiC Data BCBSNC TiC Data

CPT 99284=$118 $148 313% of the 
QPA=$463

$352 $264

CPT 99285=$171 $214 313% of the 
QPA=$670

$518 $390
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Health plans are punching back—excerpts from key 
messages in the Media

February 24, 2026
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House Ways & Means Committee NSA oversight 
Hearing 9/19/23.

Clinician witnesses:  Dr. Seth Bleier, VP, Wake 
Emergency Physicians PA + Mr. Jim Budzinski, 
EVP & CFO Wellstar Health in Sept. 2023.

Bleier: 2 of WEPPAs “BUCA” payors cut 
existing par agreements -30% & -40% 
respectively after the NSA was passed.

Budzinski:  
Health plans cut hospital reimbursements -

20% & -50% post NSA.
Wellstar has >7K in IDR & have been paid in 

~1/3 of the cases that they have won.  $40M 
in A/R tied up in IDRs.
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House Ways & Means Committee Hearing Sept. 2023 on the 
implementation of the NSA by the Biden Administration:

During the hearing, Rep. Panetta (D-CA) cited 
the EDPMA survey data July 2023 showing that 
health plans have not paid per the IDRE 
determination in 87% of over 300K IDRs filed by 
members.

Subsequent EDPMA 2025 survey showed 
payment non-compliance rates of ~60% of 
hundreds of thousands of IDRE determinations.

Rep. (and Dr.) Greg Murphy (R-NC) announced 
that he would address the health plan non-
compliance issues w/ a new bill.

The No Surprises Act Enforcement Act (HR 
4710) w/ Rep. Murphy as the key sponsor but w/ 
bi-partisan co-sponsors from the committees of 
jurisdiction. 46



HR 4710: it is solving for health plan non-compliance.
Bill does 3 things:
 Levels the playing field for CMS Civil Monetary Penalties 

(CMPs) to be assessed for payment non-compliance at up to 
$10K per violation.

 If the plans do not pay w/in 30 days of the IDRE determination, 
the clinicians receive “treble damages” + interest.

 Congress requires the Depts. to issue regular reports on 
enforcement actions, including details on the # of complaints, 
enforcement actions, penalties issued and types of violations.
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Conclusions—Lightening Rounds…
1. TiC data is a 

potential game 
changer:  market 
rates & basis to 
argue in the IDR 
process.

2. Gov’t payors will 
continue to be 
challenged, but 
Medicare reforms—
site neutral 
payments + MA plan 
reforms could be a 
source of funds.

3. Advocacy is paying dividends 
but individual physicians must 
“get in the game”.

4. “Doc vs. Bot” is real & state law 
reforms may be one effective tool 
to address it.

5. The NSA is under attack from the 
health plans (see #3 above) & we 
have to keep fighting. 
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Conclusions and contact information.

Ed Gaines, JD, CCP, 
Vice President

Zotec Partners, LLC.
egaines@zotecpartners.com

991-641-4927

   Follow me:  @EdGainesIII
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The No Surprises Act (NSA) basics + important acronyms & 
glossary (in the appendix):

In-network
Patient cost sharing
State specified laws
Individual & group health plans
State employee & teacher plans
ERISA
ERISA plans
“Baseball” Dispute Resolution
Batched claim filing
IDR administrative fees
IDRE fees

 Out of network (OON).
 Surprise billing vs. 

surprise insurance 
gaps

 Benchmarking
 NSA
 IDR
 IDRE
 QPA
 Tri Depts. or The 

Depts.
 CMS & CCIIO
 Guarantor 
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Glossary & Acronyms
 Out of network (OON)—EM services where there is no participation agreement between the 

physicians & health plan.

 Surprise billing vs. surprise insurance gaps—surprise billing was created by health plans as a 
way to capture the legislators & regulator’s attention to billing Pts for OON services vs. surprise 
insurance gaps are the concept that most patients are in high deductible health plans (HDHPs) & 
do not realize that the are first dollar responsible for many services until they reach their 
deductible.

 Benchmarking—health plans attempted for years to set OON reimbursements to a “benchmark”, 
usually Medicare, as a way to cap their expense.  The CBO found that benchmarking would also 
significantly decrease in-network rates.

 NSA—The No Surprises Act (not the other NSA—ha ha).
 FHAS—Federal Hearings and Appeal Services.

 IDR—Independent Dispute Resolution is the process by which physicians & hospitals resolve 
OON reimbursement issues with health plans in a resolution process that is “loser pays” & 
“baseball style” where the physicians or health plans best and final offer is accepted.
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Glossary & Acronyms
 IDRE—the independent dispute resolution entity is the 3d party organization 

charged with managing the IDR dispute & ultimately deciding between the 
physicians or health plans best & final offer.

 IP—initiating party, 80+% it is a hospital or physician group.
 NIP—non-initiating party, usually the health plan.
 QPA—qualifying payment amount defined in statute & regulation as the 

median allowed amount as of 1/31/19 adjusted annually for inflation; used to 
determine Pt cost sharing & as a factor in IDR.

 Tri Depts.—HHS and the Depts. of Labor and Treasury.
 Batched claim filing refers to filing an IDR dispute w/ for example 30-days of 

“batched CPT claims” gathered together and filed as one dispute w/ same 
health plan.

 CMS & CCIIO—Centers for Medicare & Medicaid Services, The Center for 
Consumer Information and Insurance Oversight—both have practical 
implementation of the Tri Depts. regulations.

 Guarantor—The party financially responsible for the services, e.g. an adult 
patient is also the guarantor but a minor patient has a parent or guardian who 
is their guarantor. 
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Glossary & Acronyms

In-network—services that are provided where the patient’s health plan 
& the physicians/hospital are under contract w/ the plan.

Patient cost sharing:  the patient’s deductible & co-insurance.  Under 
the NSA, the OON services cost sharing is calculated to be what the Pt 
would have paid in network.

State specified laws—the 22 states that have a state OON law that 
must be applied to ACA individual & group health plans + state 
employees and teachers.

Individual & group health plans—governed by the 22 states who have 
specified laws; for the other states, governed by the NSA.

State employee & teacher plans—same as above.
54 54



Glossary & Acronyms
ERISA & ERISA plans—Employee Retirement Income Security Act 

largely governs medium & large employer self insured plans.  These 
plans use health plans to do third party administration of claims but 
are largely regulated by federal and not state law.

“Baseball” Dispute Resolution—the term refers to the concept that the 
IDRE must select either the physician’s or health plan’s best and final 
offer, and then the loser pays the IDRE fees.

IDR administrative fees—the non-refundable administrative fees set by 
CMS at $50 in 2022 & increased to $115 in ’23

IDRE fees—the adjudication fees set by CMS and paid to the IDRE by 
the losing party to the IDR.  The IDRE fees are currently set at $115 by 
each party, paid to CMS and are non-refundable.
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EDPMA survey data key points:

Over 43K disputes won in Q1 & Q2 
’24 by members who participated in 
survey.

Over 69% were not paid w/in 30 
days as required by law.

8.3% were paid incorrectly.

2.5% of the cases the health plans 
changed/increased the Pt cost 
sharing after the plan lost the IDRE 
determination.
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Protecting Emergency Care: The ACCESS 
Act: Why Congress Must Fix the 2026 Medicare Physician Fee 

Schedule Practice Expense Cuts:
The Problem:  
 CMS reduced indirect practice expense RVUs for physicians 

practicing in hospital settings.
 Policy assumes hospitals bear physician practice expenses.
 Approximately 75% of emergency physician groups are 

independent.
 Independent groups must pay for recruiting, IT, billing, compliance, 

and training.
 Impact on EM Care:  Emergency physicians must treat all patients 

under EMTALA regardless of ability to pay.
 Emergency departments face high levels of uncompensated care.
 Cuts threaten access to emergency care across the U.S.
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The ACCESS Act: A Targeted Legislative Fix
The ACCESS Act would exclude certain evaluation and 
management services from the 2026 MPFS practice expense 
reductions.
 Emergency department evaluation and management 

services
 Hospital inpatient or observation E/M services
 Critical care services
 Nursing facility E/M services
 Other E/M services determined appropriate by HHS

 Goal: Protect access to essential emergency 
and safety-net care while preserving CMS 
policy objectives. 58
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